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at his or her discretion for the purpose 
of conducting settlement negotiations 
or for other valid reasons, grant addi-
tional time for a respondent to submit 
a response to the Prepenalty Notice. 

(3) The failure to submit a response 
within the time period set forth in this 
paragraph (a), including any additional 
time granted by the Director, shall be 
deemed to be a waiver of the right to 
respond to the Prepenalty Notice. 

(b) Form and contents of response. 
(1) In general. The response need not 

be in any particular form, but must be 
typewritten and contain the heading 
‘‘Response to Prepenalty Notice’’ and 
the Office of Foreign Assets Control 
identification number shown near the 
top of the Prepenalty Notice. It should 
be responsive to the allegations con-
tained therein and set forth the nature 
of the respondent’s admission of the 
violation, or defenses and claims for 
mitigation, if any. 

(i) The response must admit or deny 
specifically each separate allegation of 
violation made in the Prepenalty No-
tice. If the respondent is without 
knowledge as to an allegation, the re-
sponse shall so state, and such state-
ment shall constitute a denial. Any al-
legation not specifically addressed in 
the response shall be deemed admitted. 

(ii) The response must set forth any 
additional or new matter or arguments 
the respondent seeks, or shall seek, to 
use in support of all defenses or claims 
for mitigation. Any defense the re-
spondent wishes to assert must be in-
cluded in the response. 

(iii) The response must accurately 
state (for each respondent, if applica-
ble) the respondent’s full name and ad-
dress for future service, together with 
a current telephone and, if applicable, 
facsimile machine number. If respond-
ent is represented, the representative’s 
full name and address, together with 
telephone and facsimile numbers, may 
be provided instead of service informa-
tion for the respondent. The respond-
ent or respondent’s representative of 
record is responsible for providing 
timely written notice to the Director 
of any subsequent changes in the infor-
mation provided. 

(iv) Financial disclosure statement re-
quirement. Any respondent who asserts 
financial hardship or an inability to 

pay a penalty shall include with the re-
sponse a financial disclosure statement 
setting forth in detail the basis for as-
serting the financial hardship or inabil-
ity to pay a penalty, subject to 18 
U.S.C. 1001. 

(2) Settlement. In addition, or as an al-
ternative, to a written response to a 
Prepenalty Notice, the respondent or 
respondent’s representative may seek 
settlement of the alleged violation(s). 
See § 501.710. In the event of settlement 
prior to the issuance of a Penalty No-
tice, the claim proposed in the 
Prepenalty Notice will be withdrawn 
and the respondent will not be required 
to make a written response to the 
Prepenalty Notice. In the event no set-
tlement is reached, a written response 
to the Prepenalty Notice is required 
pursuant to paragraph (c) of this sec-
tion.

§ 501.708 Director’s finding of no pen-
alty warranted. 

If after considering any written re-
sponse to the Prepenalty Notice sub-
mitted pursuant to § 501.707 and any 
other relevant facts, the Director de-
termines that there was no violation or 
that the violation does not warrant the 
imposition of a civil monetary penalty, 
the Director promptly shall notify the 
respondent in writing of that deter-
mination and that no civil monetary 
penalty pursuant to this subpart will 
be imposed.

§ 501.709 Penalty notice. 
(a) If, after considering any written 

response to the Prepenalty Notice, and 
any other relevant facts, the Director 
determines that there was a violation 
by the respondent and that a monetary 
penalty is warranted, the Director 
promptly shall issue a Penalty Notice 
informing the respondent that, absent 
a timely request for an administrative 
hearing, the Director will impose the 
civil monetary penalty described in the 
Penalty Notice. The Penalty Notice 
shall inform the respondent: 

(1) Of the respondent’s right to sub-
mit a written request for an adminis-
trative hearing not later than 30 days 
after the date of service of the Penalty 
Notice; 

(2) That in the absence of a timely re-
quest for a hearing, the issuance of the 

VerDate jul<14>2003 17:21 Jul 17, 2004 Jkt 203119 PO 00000 Frm 00572 Fmt 8010 Sfmt 8010 Y:\SGML\203119T.XXX 203119T



573

Office of Foreign Assets Control, Treasury § 501.710

Penalty Notice constitutes final agen-
cy action; 

(3) That, absent a timely request for 
a hearing, payment (or arrangement 
with the Financial Management Serv-
ice of the Department for installment 
payment) of the assessed penalty must 
be made not later than 30 days after 
the date of service of the Penalty No-
tice; and 

(4) That absent a timely request for a 
hearing, the respondent must furnish 
respondent’s taxpayer identification 
number pursuant to 31 U.S.C. 7701 and 
that the Director intends to use such 
information for the purposes of col-
lecting and reporting on any delin-
quent penalty amount in the event of a 
failure to pay the penalty imposed.

§ 501.710 Settlement. 
(a) Availability. Either the Director or 

any respondent may, at any time dur-
ing the administrative civil penalty 
process described in this subpart, pro-
pose an offer of settlement. The 
amount accepted in settlement may be 
less than the civil penalty that might 
be imposed in the event of a formal de-
termination of violation. Upon mutual 
agreement by the Director and a re-
spondent on the terms of a settlement, 
the Director shall issue an Order of 
Settlement. 

(b) Procedure.
(1) Prior to issuance of Penalty Notice. 

Any offer of settlement made by a re-
spondent prior to the issuance of a 
Penalty Notice shall be submitted, in 
writing, to the Chief of Civil Penalties, 
Office of Foreign Assets Control, U.S. 
Department of the Treasury, 1500 Penn-
sylvania Avenue, NW., Washington, DC 
20220. 

(2) After issuance of Penalty Notice. 
Any offer of settlement made by a re-
spondent after issuance of a Penalty 
Notice shall state that it is made pur-
suant to this section; shall recite or in-
corporate as a part of the offer the pro-
visions of paragraphs (b)(5)(ii) and 
(b)(6) of this section; shall be signed by 
the respondent making the offer, and 
not only by his or her representative; 
and shall be submitted to the Chief 
Counsel. 

(3) Extensions of time. The submission 
of any settlement offer does not pro-
vide a basis for adjourning or otherwise 

delaying all or any portion of the ad-
ministrative civil penalty process. 

(i) Prior to issuance of Order Instituting 
Proceedings. Any respondent (or poten-
tial respondent in the case of a pending 
Prepenalty Notice) may request, in 
writing, that the Director withhold 
issuance of any such notice, or grant 
an extension of time to respond to a 
any such Notice, for a period not to ex-
ceed 60 days for the exclusive purpose 
of effecting settlement. The Director 
may grant any such request, in writ-
ing, under terms and conditions within 
his or her discretion. 

(ii) After issuance of Order Instituting 
Proceedings. Upon mutual agreement of 
the Director and a respondent, the Ad-
ministrative Law Judge may grant an 
extension of time, for a period not to 
exceed 60 days, for the exclusive pur-
pose of effecting settlement. 

(4) Views of Administrative Law Judge. 
Where an Administrative Law Judge is 
assigned to a proceeding, the Director 
or the respondent may request that the 
Administrative Law Judge express his 
or her views regarding the appropriate-
ness of the offer of settlement. A re-
quest for the Administrative Law 
Judge to express his or her views on an 
offer of settlement or otherwise to par-
ticipate in a settlement conference 
constitutes a waiver by the party mak-
ing the request of any right to claim 
bias or prejudgment by the Adminis-
trative Law Judge based on the views 
expressed. 

(5) Waivers.
(i) By submitting an offer of settle-

ment, a respondent making the offer 
waives, subject to acceptance of the 
offer: 

(A) All hearings pursuant to section 
16 of the Trading with the Enemy Act 
(50 U.S.C. App. 16); 

(B) The filing of proposed findings of 
fact and conclusions of law; 

(C) Proceedings before, and a decision 
by, an Administrative Law Judge; 

(D) All post-hearing procedures; and 
(E) Judicial review by any court. 
(ii) By submitting an offer of settle-

ment the respondent further waives: 
(A) Such provisions of this subpart or 

other requirements of law as may be 
construed to prevent any member of 
the Director’s staff, or members of the 
Office of Chief Counsel or other counsel 
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